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@ enn M Loos, Esq., Ofice of the Solicitor, U S
Department of Labor, Arlington, Virginia, for the
Respondent .

Bef ore: Judge Koutras
Statement of the Case

Thi s proceedi ng concerns a Notice of Contest filed by the
contestant pursuant to section 105 of the Federal M ne Safety and
Heal th Act of 1977, challenging the legality and propriety of a
section 103(k) order issued at the mne. A hearing was held in
Mor gant own, West Virginia, and the parties appeared and
participated fully therein. They waived the filing of posthearing
briefs, but they presented oral argunent at the close of the
hearing, and | have considered their argunents in the course of
nmy adj udi cation of this matter.

| ssues

The principal issue in this case is whether or not the
contested order was justified and properly issued, or whether the
i nspectors acted unreasonably and arbitrarily in issuing the
order. Additional issues raised by the parties are identified and
di sposed of in the course of this decision

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of 1977, 30
U.S.C 0301, et seq.
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2. Section 103(k) of the Act, 30 U S. O 813(k).

3. Commission Rules, 29 C.F.R [ 2700.1, et seq.
Sti pul ati ons
The parties stipulated to the following (Tr. 7).

1. The contestant is the owner of the Martinka No. 1
Mne, and it is subject to the Act.

2. MSHA | nspectors Tom May and David Workman are
aut hori zed representatives of the Secretary of Labor

3. The contested section 103(k) order was issued on
March 18, 1991, and a copy was served on the
cont estant.

Di scussi on

The contested section 103(k) Order No. 3116688, issued at
11:50 p.m, on March 18, 1991, states as follows:

A roof fall has occurred in front of the Nos. 1-2-3-4
and 5 shields |located at the head gate of the B-12

| ongwal | section. The roof fell above the bolts and

i npedes passage fromthe stagel oader area to the face.
This order is issued for the safety of the miners. The
foll owi ng persons are allowed to enter the area; state
m ne inspectors, UMWA. reps, and conpany reps.

The "area or equipnent" affected by the order is shown on
the face of the order as the "B-12 |l ongwall section”, and the
order reflects that it was term nated at 3:00 a.m, March 19,
1991, after the conpletion of an investigation.

MSHA' s Testi nony and Evi dence

MSHA | nspector David E. Wrkman testified that he conducted
a regul ar AAA inspection of the mne on Monday, March 18, 1991
and that he arrived at 7:30 a.m, and left at 5:30 p.m He
confirmed that he received no reports of any roof falls on that
day except that at approximately 4:00 p.m, while in the safety
departnment office with Inspector May, and a conmpany and union
representative, conpany safety representative Dan Conoway
informed himthat a roof fall had been reported to himbut that
he did not know whether it was a "reportable fall". M. Conoway
told himthat he was not aware that anyone was injured and that
he was goi ng underground to investigate the matter. M. Workman
informed M. Conoway that if he determined that the fall occurred
above the anchorage zone and was i npedi ng passage to call out and
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I et him know and that he would go in and investigate the matter
if it was a reportable fall. (Tr. 22).

M. Workman stated that state inspector Al bert Lacara was
al so present when M. Conoway informed himof the fall, and M.
Lacara infornmed himthat he would go in and | ook the area over
M. Workman stayed at the mne until 5:30 p.m, and no one
provided himwith further information about the fall. He left the
mne to return to his office and no one from managenent call ed
himthere or at home to report any fall. However, at
approximately nine or ten p.m that evening he received an
anonynmous call at hone informing himof "a massive roof fall"™ on
the B-12 | ongwal | headgate area. He called his supervisor and
informed himof the call, and then proceeded to the nmne. He al so
contacted M. May and invited himto the mine to help him
i nvestigate the fall (Tr. 23-25).

M. Workman arrived at the mine at approximately 11:30 p. m
on Monday, March 18, 1991, and spoke with shift foreman Jim
Keener. M. Keener confirmed that a fall had occurred on the
| ongwal | headgate but that he had not seen it, and that it was
reportably 20 to 30 feet high. M. Keener also confirmed that the
|l ongwal | was not in operation and that debris was being renoved
so that the face could be advanced to pull the shields in under
the fall area. M. Workman then proceeded to interview three
m ners who had worked on the previous 12:00 a.m to 8:00 a.m
shift on Monday norning.

M. Workman stated that stage | oader operator Duke WI Il ard
told himthat the roof was working throughout nost of his shift
in front of the No. 1 through 3 shields and that it fell toward
the stage | oader sonetinme between 7:30 and 8:00 a.m on Mnday
norni ng, and that 2 roof bolts and fallen roof materials were
laying in the stage | oader. General |aborer Roger Hutchinson
informed himthat the fall occurred in front of the shields on
the headgate side, and that he saw roof bolts still hanging. He
pl aced the fall at approximtely 7:45 a.m Mechanic Robbie
Robi nson informed himthat the fall occurred in front of the No.
1 through 5 shields outby the stage | oader at approxi mately 8:00

a.m and that roof bolts and roof material fell into the stage
| oader conveyor chains. Foreman Ed Lane instructed himto cal
out and report the fall, and he did. He also reported it to the

| ongwal | superintendent (Tr. 26-28).

M. Workman was of the view that the roof fall as described
to himby the three mners should have been reported to himor to
M. My during the day of their inspection on Monday, Mrch 18,
and that sonmeone on the shift should have known whether or not
the roof fell above the anchorage and i npeded passage and
reported it as a reportabl e unplanned fall. Under the
circunstances, he notified M. Keener at 11:50 p.m that he was
under a section 103(k) order and that he would be nmaking an
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i nvestigation. M. Wrkman expl ai ned that he issued the order in
order to withdraw people fromthe area until an investigation was
conpleted to evaluate the conditions and determ ne the corrective
action needed (Tr. 29). In this instance, he also found an order
necessary to insure the safety of mners because the information
he received fromthe three mners that the roof bolts came down
woul d indicate that the fall was above the roof bolts and that
the adverse roof conditions could cause injury if anyone were hit
by the falling roof. The roof bolts laying in the stage | oader
woul d indicate a fall above the roof bolt anchorage zone and a
potential hazard to mners. He confirmed that he was upset
because the roof fall had not been reported (Tr. 30-31).

M. Wbrkman confirmed that after issuing the order he did
not i mredi ately go underground to the area where the fall had
occurred. He spent tinme review ng records and speaking to others,
and managerment personnel were on their way to the mne. After M.
May, the conpany safety manager, and the m ne superintendent
arrived, they all went underground and arrived at the section at
2:30 a.m, Tuesday norning, March 19. Al work had ceased and
peopl e had been wi t hdrawn because of the order. He | ooked over
the area and observed that a fall had occurred rib-to-rib and
approximately 20 feet to the top of the roof cavity. He described
what he saw, confirnmed a sketch of the scene, and indicated that
the fall should have been reported as a reportable roof fall (Tr.
36). He discussed with nmanagenent the corrective action required,
including installing bars across the brow at the edge of the fal
to prevent it fromfalling out, and the fall was still present
(Tr. 38). The fall had existed for approximately 14 hours wi thout
bei ng corrected, and the order was ternmi nated at 3:00 a.m, after
the area was supported and cleared out (Tr. 39).

M. Workman confirmed that managenent was doing a good job
of recovering the fall, and it was directing the work force
properly. Everyone was aware of the conditions and proper
pl anni ng procedures were in place. He term nated the order after
concl udi ng his investigation and determ ning that the health and
safety of the miners was no | onger in danger (Tr. 41).

On cross-exam nation, M. Wrkmn confirmed that at the tine
M. Conoway i nforned himabout the fall he stated that he was
unsure as to whether it was reportable or not, but that he was
letting himknow that a fall had occurred. M. Workman further
confirmed that inspector May and the state inspector were al so
present at that time, but that he and M. May did not go to the
section to look into the matter because "I didn't know that it
was a reportable fall under Part 50, as to whether it would
require an investigation under 103(k) of the Act" (Tr. 42). The
state inspector informed himthat he would go to the area, but he
did not call the inspector to determ ne what he nmay have found,
and he did not know whether any state violations were issued
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(Tr. 41-45). M. Workman confirned that when there is a fal

above the anchorage area it nust be reported to MSHA as a
reportable roof fall and MSHA will then informthe operator that
it will investigate the matter (Tr. 46). He indicated that not

all reportable falls require the closing of a portion of the m ne
to insure the safety of mners, nor do they require the i medi ate
attention of MSHA (Tr. 48).

M. Workman stated that he based his order on the
i nformati on he received fromforeman Keener that a roof fall had
occurred, and the interviews with the three mners on the 12:00
a.m to 8:00 a.m Monday norning shift. He acknow edged that M.
Keener told him"he didn't know that nuch about what was going on
up there", and that he would not know what happened between 8: 00
a.m and the time he issued the order at 11:50 p.m M. Wrkman
confirmed that managenent was working during the day to renove
the fallen roof material and was follow ng proper cleanup
procedures (Tr. 51). He also confirmed that the information from
the anonynmous caller that there had been "a massive roof fall"
was exagger at ed.

M. Wrkman stated that it was necessary to issue the order
in order to determ ne whether the fallen roof area was properly
supported to prevent the fall fromcontinuing to fall down the
entry, whether the edge of the fall was properly supported, the
type of supports which were present in the area, and the
mai nt enance of the equipment (Tr. 57). He also considered the
fact that the fall was still present after 14 hours after it
happened and that it was reported to be 20 to 30 feet high, and
"that gives ne a |lot of reason to go in and look at it for the
heal th and safety of the people” (Tr. 59).

M. Workman confirmed that other than speaking to shift
foreman Keener, he did not informthe safety department that he
was going to conduct interviews with the three mners in
guestion. However, M. Keener and another foreman were present
during the interviews. M Wrkman al so confirmed that he told the
conpany safety representative that it was basically his
i nvestigation and that he was not to ask any questions while he
was interviewing the miners (Tr. 63-64). M. Wrkman conceded
that he could have gone underground i nmedi ately after issuing the
order at 11:50 p.m, and that a union and conpany safety
representative were present at that tine. He explained that he

did not do so because "I didn't feel there was an inm nent danger
situation", but that based on the information he received during
the three interviews "I felt that a policy order, such as a

103(k), is issued to nmake an investigation, which is what | done"
(Tr. 67). He further explained as follows at (Tr. 68):

Q But you didn't look at the conditions and then issue
the order. You issued the order, then waited a few
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hours and then | ooked at the conditions. Is that correct?

A. Yes, it is.

Q It appears to ne that the reason why a order was
i ssued was | argely due to you being upset about not
being told about the roof fall. Is that a fair
st at enent ?

A. That is a very fair statement. Yes, sir, it is.

Q So then if the roof fall would have been reported,
you may not have issued the (k) order?

A. | would have investigated and may not have issued a
(k) order. That is exactly right.

M. Workman stated that after he and M. May went to the
fall area, he found that the crosscuts had been supported
properly and that cribs were installed in the entry. However, the
brow at the edge of the fall needed to be supported, and after
di scussing it with managenent, it was supported and he was then
able to termnate the order within a half an hour (Tr. 74). He
agreed that the best course of action to take when there is a
roof fall at the headgate |longwall area is to mne through the
area as quickly as possible. He conceded that his order stopped
all mning, but since 14 hours had already been wasted, "I didn't
think a couple nore hours was going to hurt that much" (Tr. 76).

M. Workman confirmed that roof falls above the anchorage
zone have occurred in the past at the mine, and they have been
reported by managenent. He did not believe that the mne has a
history of trying to hide themfrom MSHA (Tr. 77). He further
justified his order with the follow ng explanation at (Tr.
90-91):

After | gained the know edge and the aspects of the
particul ar occurrence of that fall on the B-12
[ongwal |, | made the deternmination at that tinme as a
Federal Coal M ne Inspector that | needed to issue a
103(k) order because of the length of tinme that the
condition existed; because of the |lack of

comuni cation, of properly reporting; not know ng
whet her any injuries had occurred or were reported to
me to have occurred; or a potential of other conditions
exi sting that could have caused injuries to

i ndi vi dual s.

M. Wbrkman confirmed that the fact that 14 hours had passed
did not indicate that managenent was not trying to do anything
about the roof conditions, and he expl ai ned what was bei ng done
(Tr. 98).
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MSHA | nspector Thomas W May confirmed that he inspected the nine
on March 18, 1991, with M. W rkman and that they were there from
7:30 aam wuntil 5:30 p.m He stated that at approximately 4:15
p.m, he received a report from M. Conoway who infornmed him and
M. Wrkman that there was a roof fall at the | ongwall headgate
but that he did not know whether it was reportable or not and
that he was going to investigate. M. Wrkman informed M.
Conoway to notify himif the roof fall was reportable, and if it
was, he and M. May woul d go back underground. M. My stated
that he and M. Workman left the mine at 5:30 p.m, and no one
called them further about the fall (Tr. 107-111).

M. My stated that M. Workman called himlate on the
eveni ng of March 18, and informed himof the fall. M. Wrkman
advi sed himthat someone had called himand reported that the
fall was above the anchorage level. M. May then went to the mne
and arrived there shortly after 1:00 a.m, Tuesday, March 19. M.
Workman had al ready issued the section 103(k) by the time he
arrived at the mne (Tr. 112). Workman told himhe issued the
order "for the health and safety of the mners"” and that he had
been informed that the headgate had fallen in above the anchorage
|l evel and that there was a problemw th the passageway to the
Il ongwall face. M. May confirmed that he signed the order and
agreed with it (Tr. 113).

M. May stated that upon investigation of the fall area, he
found that the roof had fallen above the roof bolt anchorage in
the headgate entry, and that cribs and posts were set in response
to the fall. He stated that the operator was trying to mne out
fromunder the fall, and discussions and reconmrendati ons took
pl ace with managenent in order to find a way to get the shields
under the supports in order to mne out of the area (Tr.
113-114). M. May confirmed that he spoke with the headgate
operator (Duke WIllard) who informed himthat the fall occurred
at approximately 7:00 a.m on his previous mdnight shift and
that bolts had fallen out and were in the pan (Tr. 115).

M. May believed that the order was justified to protect the
heal th and safety of miners because of the roof conditions and
i npeded headgate passageway, and the fact that he and M. Wbrkman
were not modified of the fall in a tinmely manner so they could
investigate it. He believed that miners faced a danger of
additional fall of roof while going to and fromthe face. He
believed that M. Wrkman had acted properly in issuing the order
to insure that the recovery procedures were adequate to insure
that no one was injured (Tr. 117). M. My stated that the
purpose of the investigation was to find out what was goi ng on
underground in the section (Tr. 118). He confirned that the order
was in effect from approxi mately m dnight, March 18, to 3:00
a.m, March 19, and he did not believe that this was a long tine
for an accident investigation (Tr. 119).



~1790

On cross-exam nation, M. My confirmed that he did not believe
it was necessary to go back into the mine after M. Conoway
initially reported the fall because a state inspector was there
and he indicated that he would | ook at the fall. However, M. My
did not follow up and speak with the i nspector because he "felt
no need" to do so. M. May al so considered the fact that two
ot her MSHA inspectors were in the mne and that "If they had a
reportable fall and there was a hazard, they would surely have
reported it to soneone during the day" (Tr. 122). M. My further
confirmed that if the fall were reportable under Part 50 of
MSHA' s regul ati ons, he woul d have gone back into the m ne
However, absent other circumstances, if the fall is not
reportable, there would be no need to go back in (Tr. 122).

M. May stated that he first |l earned that M. Workman had
i ssued the order when he arrived at the mne, and that they did
not previously discuss the order. M. May confirmed that the
order was initially verbally issued and it was issued in witing
"after everything was taken care of". M. My explained why the
order was issued, and he indicated that the fall area had not
been noved through and was not supported to facilitate passage.
The area nust be properly supported before it is mned through
(Tr. 130-132).

M. My confirmed that he was involved in the exam nation
and investigation of the fall area, including sonme discussions
with mners who were working on the shift when the fall occurred
(Tr. 137-138). MsSHA's counsel pointed out that M. Wrkman issued
the section 103(k) order verbally at 11:50 p.m, as noted on the
face of the witten order. Counsel confirnmed that M. My did not
participate in the mner interviews conducted by M. Wrkman, and
that M. Workman nade his own decision to issue the order based
on his interviews with the mners (Tr. 137-139).

M. May conceded that he did nothing about the fall fromthe
time it was initially reported at 4:00 p.m Mrch 18, by M.
Conoway, and the time he went to the fall scene on the norning of
March 19, because "it had not been reported as a reportable roof
fall™ (Tr. 139). However, he indicated that one of the purposes
of a section 103(k) order is to "preserve the site". He denied
that doing nothing was contrary to the safety interests of
m ners. He explained that work continued for 16 hours before the
order was issued and the area still had not been nined through
Under the circunstances, he believed "there is sonmething wong
with the procedure that they're using" (Tr. 141).

M. May explained his reasons for not going to the fall area
when it was initially reported at 4:00 p.m, March 18, by M.
Conoway, and he relied on the fact that there was no report of
any safety probl em and nmanagenment had not reported that the roof
fall was in fact a reportable fall pursuant to MSHA's Part 50
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regul ations (Tr. 143). He confirmed that he does not always go to
an area first to check it out before issuing a section 103(Kk)
order. He did not do so in this case because "we wanted to

i nvestigate the area before further work was done" (Tr. 144).

M. May confirnmed that within a half hour or nore after he
and M. Workman reached the site of the fall, "a good bit of
wor k" was done so that the area could be i mediately m ned
t hrough. He al so confirmed that upon reaching the scene, the roof
had not as yet been adequately supported enough to m ne through
(Tr. 146).

Roger D. Vandergrift, general |aborer, testified that he
wor ked the m dnight shift which ended at 8:00 a.m, on March 18,
1991, but he did not hear any reports of any roof falls until he
returned to work on the mdnight shift on March 19. He arrived at
work at 10:30 p.m that evening and served as the miners'
wal karound representati ve acconpanyi ng | nspectors Workman and
May. He confirmed that M. Workman interviewed three miners who
were working at the time of the roof fall trying to find out what
had occurred. Referring to his notes which he made during the
interviews (exhibit R-5), M. Vandergrift indicated that one of
the mners told M. Wrkman that the top was "dri ppi ng and
working a little bit nost of the shift," and that after the roof
fell roof bolts were observed in the pan line (Tr. 149-152).

M. Vandergrift stated that a second miner told M. Wrkman
that he wasn't sure how high the fall was and did not go under it
to |l ook, and that the third m ner, nechanic Robbie Robi nson
called out and reported the fall to Joe Verges, the conmmunication
man. Foreman Ed Lane had instructed M. Robinson to report the
fall (Tr. 153). M. Wrkman al so spoke with managenent personne
about the fall, but superintendent Ws Hoag was the only
i ndi vidual to say anything about the fall. M. Wrkman then
i nformed shift foreman Ji m Keener that he was issuing a section
103(k) order and that there was not to be any work done until he
arrived. M. Wrkman stated that he was issuing the order "for
the safety of the miners" (Tr. 154-155).

M. Vandergrift believed that an investigation was justified
after M. Workman interviewed the m ners because the fal
occurred above the anchorage point and "it had to be checked to
find out what happen" (Tr. 155). A fall above the anchorage is a
reportable fall pursuant to the roof control plan, and "You have
no support to hold the top" (Tr. 155).

M. Vandergrift confirmed that he travelled to the fall site
with the inspectors after M. Workman issued his verbal order and
he descri bed what he observed. He stated that the area had not
been m ned through and that the only work which had been done was
to run the pan line and clean out the rock. M. Wrknman and
conpany personnel then discussed what was needed to correct the
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fall and to help work their way out of the fall area, including
work to support the brow with crossbars and boards (Tr. 157).

On cross-exam nation, M. Vandergrift confirmed that M.
Workman did not tell himthat the roof fall was an urgent matter,
but that he did issue the order for the safety of the mners who
were going to be in the fall area. M. Vandergrift agreed that
based on the miner interviews conducted by M. Wrkman, the order
was justified (Tr. 160). He confirmed that M. Hoag had stated
that "not nmuch work had been done since the mdnight shift on
March 18" (Tr. 164). M. Vandergrift stated that the additiona
brow supports were significant in allowing mning to continue and
to prevent the fall fromcontinuing outby (Tr. 165).

Respondent's Testimony and Evi dence

Dani el Conoway, safety and health manager, and forner
afternoon shift foreman, stated that he first |earned of the roof
fall at 4:15 p.m, on March 18, 1991, but that superintendent
Wesl ey Hoag infornmed himat 10:00 a.m that norning that "we had
some bad conditions on the B-12 headgate". M. Hoag al so i nforned
himthat the fall was not reportable but that he would send sonme
people in to evaluate the situation and report back to him
During the shift change, general superintendent John Mtz
informed M. Conoway that "conditions had deteriorated on the
B-12 face and that | should report to MSHA that we have had a
fall"™ (Tr. 169). Prior to this tinme, M. Conoway knew that "we
had some bad top conditions", but he did no know the extent of
the fall. As soon as he received this informati on, M. Conoway
i nformed MSHA | nspectors Workman, My, and state inspector Al bert
Lacara that he had received conflicting information about the

fall, and that he was first infornmed in the norning about "sone
had top", but was then notified "that we do have a reportable
fall". M. Conoway stated that he had no know edge of any of the
details of the fall, but infornmed the inspectors that "for the
sake of argunment, |I'mreporting to you that we have a fall" (Tr.
172).

M. Conoway stated that after informng the inspectors of
the fall, M. Wrkmn asked himto |l et himknow when he found out
nore of the details, and state inspector Lacara stated that he
woul d i nspect the area and asked M. Workman if he wi shed to be
called. M. Wirkman stated that he did not. M. Conoway then
informed M. Worknman that "we're going in and ook at it", and
M. Conoway stated that his intent was to learn the details of
the fall and to make measurements so that he could subnmit the
i nformati on on an MSHA Form 70001. M. Conoway confirmed that
there was a question in his mnd as to whether or not the fal
was reportable "because | had not seen it or no one in the safety
departnment had seen it", but that "for the sake of argunent, |
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wanted to report it" (Tr. 173). M. Conoway expl ained the work
that is generally done to take care of a roof fall (Tr. 174-175).

M. Conoway stated that he returned to the mne at
approximately 12:30 a.m, March 19, and M. Workman i nformed him
that he had conducted an investigation of the fall with sone of
the people who were there and determined that it had occurred at
7:30 or 8:00 a.m, the previous norning and that he had issued a
section 103(k) order (Tr. 176). M. Conoway stated that he was
concerned that the order was issued because "you're just setting
there basically letting the conditions worsen and not taking any
corrective measures” (Tr. 178). When he and the inspectors
reached the | ongwall face, M. Conoway and the group observed the
top fromunder supported roof, and M. Conoway believed that
sufficient cribs had been set at the headgate entry where the
fall had occurred. He also indicated that the fall was sonmewhere
in the nei ghborhood of twenty feet above the mine floor, which
made it "seven, maybe eight feet fromthe roof". He further
confirmed that the fall was "fromrib to rib", and that some
shi el ds and the pontoons were covered with "quite a bit of |oose
rock and material”. No one was voicing any safety concerns about
the cl eanup work, and M Worknman made some reconmendations to
support the brow and reposition some cribs, and this was done.
M. Conoway believed that the place was adequately supported
wi t hout the additional work which was done, but he coul d not
state that the additional work did not enhance safety (Tr. 181).

M. Conoway stated that the operator had never been cited
for not reporting a longwall roof fall, and that if the roof is
br oken above the bolts, it is reported. He confirned that M.
Wor kman' s order was the first tinme the mne had received a

section 103(k) order for a roof fall, and that on prior occasions
i nspectors have asked to review the operator's report of a fall
and that depending on the location of the fall, they would not go

to the fall area (Tr. 182).

On cross-exam nation, M. Conoway confirmed that he first
| earned of "bad top" at 9:30 or 10:00 a.m March 18, 1991, and
that he spoke with M. Metz at 4:00 p.m He stated that he did
not know why it took six hours to determ ne the extent of the
fall, and he explained that "part of the problemwas to nmake sure
the conditions were such that people could work, that we had a
pl an of attack devel oped" (Tr. 184). He confirnmed that tel ephones
are located in the underground section, and when asked how
difficult it would be for soneone underground to determ ne the
extent of the fall, he stated "if they were there, it would not
be that difficult"” (Tr. 185). He confirmed that he did not go
underground at 4:00 p.m, on March 18, but that he did go to the
fall area with the inspectors after 11:00 p.m (Tr. 186).

M. Conoway stated that he inforned the inspectors at 4:00
p.m, March 18, that "I do not have any facts, but for the
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sake of argunent, |I'mtelling you it's a reportable roof fall"
(Tr. 187). He confirnmed that he did not ask the inspectors to go
to the section, that he did not definitely tell them"there is a
reportable fall"”, and that he did not formally report it under
section 50.10 of MSHA' s regulations (Tr. 187). However, by
reporting it and stating "for the sake of argunent", he believed
that he was in technical conpliance with the law (Tr. 188).

M. Conoway stated that he did not exactly know what
nmeasures were being taken during the period after the fall, and
that he could "just specul ate". He explained that the cleaning up
of the fallen rocks and debris was a sl ow process, and he
confirmed that he never infornmed |Inspectors Wrkman or May at
4:00 p.m, about any corrective work that was being done (Tr.
190). M Conoway stated that "sonetines the roof begins to drip
or work or rip down one side; conditions deteriorate rather
slowy. However, there are other tinmes when it drops to the
roots" (Tr. 191).

Ernest L. Waver, longwall supervisor, confirmed that he was
t he supervisor on the B-12 |ongwall section on March 18, 1991, on
the 8:00 a.m to 4:00 p.m day shift. He stated that when he
arrived on the section that nmorning the mdnight shift foreman
advised himthat "the top on the headgate was getting worse", and
that when they went to | ook, they observed that the top was
deteriorating and that "parts of the roof bolts were show ng
where rock had fell out"™ (Tr. 200). M. Waver then inforned his
crew to set additional tinbers and cribs if needed to insure
their safety to and fromthe face. M. Waver identified certain
"cal | -out sheets" (exhibits C 1 though C-3), reflecting sone of
the work done with respect to the roof fall. One of the reports
was his call-out which reflected that "we tried to advance the
headgate as nmany tines as we could possible, but due to the rock
and the bad top conditions, we weren't able to advance |ike we
wanted to" (Tr. 204).

M. Weaver confirned that after the call-outs, production
st opped, and the section was idled. He explained the ensui ng work
to address the fall conditions (Tr. 204-205). He confirmed that
during the attenpts to advance and drop the roof support shields,
"the top deteriorated to the point where it fell in" and as
attenpts were made to nove the shields forward, nore roof
materials were falling between the shields. Wen asked if he saw
any hazards associated with not doing anything, he responded "the
rule of thunb is you do not let a longwall set in bad top" (Tr.
206) .

On cross-exam nation, M. Waver confirmed that during the
time measures were taken to clean out the fall area, the brow of
the fall was not supported with bars or boards. He al so confirned
that he did not informany MSHA personnel of the measures being
taken to address the fall. He stated that he
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cal l ed outside at noon during his shift on March 18, and told Pat
Zuchowski that "it was a reportable fall"™ (Tr. 207). M. Waver
confirmed that he was not present with the inspectors when the
brow was supported, and that the shields in the fall area were
never up under supported roof during his shift (Tr. 208). M.
Weaver further explained as follows at (Tr. 209):

Now, Ed Lane encountered a bad top during this shift,
and by us going in there and trying to advance it, we
nmore or less, in a sense, made it worse. But you had to
make it worse in order to nake it better, if you can
under st and what | nean.

Sinmply by I oading the shields up and down, that makes
it worse, but you have to do that to try to advance
them forward. And if you have a | ot of |oose nateria

up above you, naturally, when you keep doing this, it's
going to fall. And that is what happened. It finally
did all fall in.

Randol ph K. Ice, accident prevention officer, stated that he
wor ked the mdnight shift of March 18, 1991, which ended at 8:00
a.m that norning, and that he had | earned nothi ng about any roof
fall on that shift by the time he left the mne at 9:00 or 9:30
a.m He next returned to the mne at 10:45 p.m that same evening
in preparation for going to work on the mdnight shift of March
19. Upon arrival at his office he |earned that |nspector Wrknman
had i ssued a section 103(k) order. He then proceeded to the
l ongwal | office and found M. Workman interviewi ng a nminer who
wor ked on the midnight shift, and M. Wrkman confirned to him
that he had issued the order and was conducting an investigation
M. Workman i nfornmed himthat he could stay in the room during
the interviews, but that it was his investigation, and that
m ners woul d have to stay outside as |long as he needed them (Tr.
214-215). M. Ice did not believe the order was justified, and it
was his opinion that M. Wrkman issued it because "he was nad,
very upset”. M. lce further stated that he assumed that someone
had called M. Wrkman and filed a conpl aint.

Contestant's Argunents

The contestant argues that it is undisputed that the roof
fall in question was reported to the MSHA inspectors at the end
of the day shift at approximately 4:00 p.m, on March 18, 1991
However, the inspectors chose not to view the | ocation of the
fall, and issued the section 103(k) order at 11:50 p.m, that
same evening without the benefit of first viewing or inspecting
the fall l|ocation. Contestant maintains that the order forced it
to discontinue work to alleviate the dangers associated with the
roof fall and that it was not necessary to insure the safety of
the mners, and in fact did not pronote the safety of the m ners.
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Under these circunstances, contestant concludes that the issuance
of the order was unreasonable and an abuse of the inpsectors

di scretion, and that it should be vacat ed.

The contestant concedes that it would be appropriate to
cl ose down a section of the mne by issuing a section 103(k)
order for an accident investigation when it is necessary to
insure the safety of the mners. However, the contestant takes
the position that the inspectors should have understood that it
was not necessary to close the section down to insure the safety
of miners, and that based upon what inspector Workman shoul d have
reasonably known at the tinme he issued the order, the order
shoul d not have been issued. The contestant points out that at
the tinme the state inspector indicated that he would go to the
fall location to determ ne the existing conditions, the MSHA
i nspectors declined to go with him The state inspector issued no
vi ol ati ons, and managenent was attenpting to support the roof as
necessary and to nmine through the area, which everyone concedes
is the proper procedure in the circunstances. This was a tinme
consum ng process, and the contestant's efforts continued
t hr oughout the day on March 18.

The contestant asserts that upon his return to the mne on
the evening of March 18, Inspector Wrknman did not speak with the
state inspector, and spoke to one who was really know edgeabl e
about the fall conditions, and there is no evidence that the
three m ners who he interviewed considered the conditions in the
fall area particularly dangerous. Contestant further points out
that | nspector Workman testified that he saw no urgency with
regard to the roof and indicated that it had been that way for 14
hours and that "a few nmore hours wouldn't hurt". Yet, he stil
i ssued the order without first going to the fall location to
observe the conditions, and that by doing so, the order resulted
in an increase, rather than a decrease, of any danger resulting
fromthe fall.

The contestant further points out that even after he issued
the order, M. Wrkman waited several hours before going to the

fall location. Contestant suggests that the obvious inference
fromthis is that the inspectors knew there were no dangerous
conditions at the fall location, and that any irritation by the

i nspectors because they were not notified earlier about the fal
does not justify the issuance of the order

MSHA' s Argunent s

MSHA asserts that the inspectors were first informed of bad
top or a possible reportable roof fall at the end of the day
shift on March 18, at approximately 4:15 p.m The inspectors
i nformed managenent officials that they would be at the mine for
anot her hour, and invited themto informthemif further details
were known or if the fall was a reportable fall pursuant to
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MSHA' s reporting requirenments. Since no further reports were
forthcom ng, the inspectors |eft the mne, but returned |ater
that evening after M. Workman received an anonynous phone cal
informing himof a reportable fall. After interviewi ng three

m ners who had know edge of the fall, Inspector Wrkman verbally
i ssued the section 103(k) order and subsequently put it in
writing, and it was co-signed by Inspector May who concurred in
its issuance. The inspectors subsequently went to the | ocation of
the fall to conduct an investigation

MSHA agrees that the issue presented in this case is whether
or not the inspectors abused their discretion and acted
unreasonably in issuing the order. Rochester and Pittsburgh Coa
Conpany, 11 FMSHRC 2159 (Novenber 1989). MSHA's position is that
in determ ning whether or not the inspector acted reasonably, the
only relevant fact is the know edge avail able to hi mwhen he
decided to issue the order, and not what he subsequently | earned
when he went underground to actually view and inspect the
| ocation of the fall. In support of this argument, MSHA cites a
deci sion by fornmer Comm ssion Judge Virgil Vail in a conpensation
proceeding resulting fromthe issuance of a section 103(k) order
Homest ake M ni ng Conpany, 4 FMSHRC 1829 (Cctober 1982). In that
case, in upholding the order, Judge Vail stated in part as
follows at 11 FMSHRC 1839-1840:

A reasonabl e assessnment of the facts known by Homest ake
at 6:30 a.m pronpted nmanagenent to w thdraw the mners
fromthe Ross shaft that norning. Further, as |late as
10: 00 a. m when the inspectors arrived, Honestake
management had not nade a positive determination as to
the cause of the CO and snell of wood snoke in the
shaft. Based on these facts, it is reasonable for the

i nspectors to believe there were grounds to issue the
103(k) order for the health and safety of the mners.

I f subsequent investigation revealed that the condition
causing the CO and snoke in the shaft had abated, this
woul d not make the original decision wong.

* *x % *x * % %

It is clear to me that section 103(k) of the Act
clearly authorized the inspectors to issue the order of
wi t hdrawal on June 21, 1979. The plain |anguage of this
provi sion of the Act and related regul ati ons authorizes
representatives of the Secretary to issue such orders
as they deem necessary to protect the health and safety
of the miners. As the conditions existed at the tinme of
the inspectors arrival at the mine, a prudent reading
of the potential perils warranted the action taken in

i ssuing the order and conducting the subsequent

i nspection of the affected area. Until the inspectors
could be assured there was
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no further danger to the miners froma fire or CO the issuance
of the 103(k) order was valid and proper

MSHA asserts that the situation presented on March 18,
indicated that a roof fall occurred in the norning, or as |late as
the afternoon on that day, and that there was confusi on anpng
m ne nmanagenent as to what was going on. Gven the variety of the
reports communicated to the inspectors, including the |ack of any
definitive informati on from nmanagenment regarding the fall, and
the m scommuni cation as to whether or not managenment was going to
i nvestigate the fall after 4:00 p.m when it was reported to the
i nspectors, MSHA concludes that it is difficult to say what the
i nspectors should have done at that tinme. However, after
recei ving the anonynous call and returning to the mne, the
i nspector spoke to nminers who were working on the section when
the fall occurred and a supervisor, and he | earned that roof
bolts were down. The inspector also knew that the fall had
occurred 16 hours earlier, and except for the anonynous call, no
one told him anything about the fall. In these circunstances,
MSHA concl udes that it was natural for the inspector to be
suspi cious, and at that point in tine, he issued the order and
went underground to the fall |ocation. Sinply because nine
managenent bel i eves that the inspector should have done sonething
el se and disagrees with his decision to i ssue the order does not
support any conclusion that the i nspector abused his discretion.

Fi ndi ngs and Concl usi ons

Section 103(k) of the Mne Act authorizes a mne inspector
in the event of an accident which occurs in a coal or other mne
to "issue such orders as he deens appropriate to insure the
safety of any persons" in the mne. MSHA's regul ati ons at 30
C.F.R Part 50 provides several definitions of an "accident". The
rel evant definition for purposes of this case is the definition
found in section 50.2(h)(8), which defines an accident as "An
unpl anned roof fall at or above the anchorage zone in active
wor ki ngs where roof bolts are in use; or, an unplanned roof or
rib fall in active workings that inpairs ventilation or inpedes
passage".

Section 103(k) orders are typically issued by MSHA
i nspectors to secure the scenes of accidents, to insure the
conti nued safety of m ne personnel, to preserve evidence, and to
facilitate the investigation of accidents. See: MIler Mning
Conmpany Co., Inc., 4 FMSHRC 1509 (August 1982), aff'd at 3 MSHC
1017 (9th Cir. 1983); Itmann Coal Conpany, 1 FMSHRC 1573 (COctober
1979); Harman M ning Corporation, 3 FMSHRC 45 (January 1981);
Lancashire Coal Conpany, 12 FMSHRC 272 (February 1990; Honest ake
M ni ng Conpany, Supra.

Section 103(k) authorizes an inspector to issue such orders
as he deens appropriate to insure the safety of mners. Thus,
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t he i ssuance of such an order by an inspector is discretionary.
If an inspector believes that an operator has the situation wel
in hand, and that the safety of mners is insured, he need not

i ssue any orders at all. On the other hand, if the inspector is
in doubt, or has insufficient information to enable himto nmake a
judgment as to the severity of the situation, or the hazard
exposure to mners, | believe he nmust be afforded the latitude to
act according to the wi sdomof his discretion and experience,
particularly in accident situations involving an unpl anned roof
fall. In my view, in order to successfully respond to such
situations, an inspector nmust be able to do what he believes is
appropriate according the to the facts as they are known to him
or as they appear to exist, at the time he makes the decision to
act. Viewed in this context, | believe that the issue in this
case is whether the facts and circunmstances known to | nspector
Workman at the time he decided to act warranted the issuance of
the section 103(k) order. If the order was routinely issued,

wi thout regard to the safety or health or mners, then | believe
it should be vacated. If, on the other hand, it was issued in
order to insure the safety or health of the mners, it should be
af firnmed.

In this case, Inspector Workman testified that he issued the
order out of consideration for the health and safety of the
m ners working in the location of the fall. He also testified
that he decided to issue the order after he |earned nore about
the fall through interviews with three nminers who gave him
i nformati on about the roof fall and roof conditions. M. Wrkman
al so took into consideration the Iength of tinme the roof
conditions had existed, the [ack of communication and nore
detailed information from m ne managenment in properly and
pronmptly reporting the fall, and his |lack of any specific
knowl edge as to the existence of potentially hazardous conditions
whi ch could have resulted injuries to mners (Tr. 90-91).

I nspector May, who arrived at the mne after M. Wrkman had
i ssued the oral order, countersigned the order when it was
reduced to witing and he expressed agreement with the order and
M. Workman's reason for issuing it. M. My confirnmed that M.
Wor kman told himthat he issued the order out of concern for the
health and safety of the mners, and that he had been inforned
that the roof had fallen above the roof bolt anchorage and that
there was a problemwi th the passageway to the |ongwall face. M.
May believed the order was properly issued in order to facilitate
the investigation, and to insure that proper recovery procedures
were being followed to preclude any injuries.

The miner's wal karound representative, Rodger Vandergrift,
testified that one of the mners who M. Workman intervi ewed
shortly before he issued the order told M. Wirkman that the roof
had been "dri pping and worki ng" nost of the shift, and that after
the roof fell, roof bolts were observed in the |Iongwall pan |ine.
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M. Vandergrift indicated that when there is a roof fall above
the roof bolt anchorage there is no support to hold the top, and
he believed that the order and investigation which followed M.
Workman's interviews with the mners was justified in order to
check out the situation. M. Vandergrift also indicated that M.
Wor kman i nfornmed shift forenman Keener that he was issuing the
order for the safety of the mners. M. Keener was not called to
testify, and M. Vandergrift's testinony, which | find credible,
stands unrebutted.

Foreman Conoway, who admitted that he knew about the bad top
conditions early on Mnday norning, March 18, but who disclai med
any know edge of any of the details, nonethel ess indicated that
the roof conditions were continually deteriorating as the day
went on before the inspectors return to the mne. He al so
i ndicated that a "working or dripping" roof nay sonetines
deteriorate slowy, but at other tinmes it may "drop to the
roots". Under the circunstances, it would appear that all of
these potential hazards were present prior to the issuance of the
verbal order by Inspector Wrkman, and the fact that the order
may have resulted in the cessation of further work to mne
through the area is irrelevant. Indeed, the existence of those
hazards | ends support to the action taken by the inspector.

I am not persuaded by the contestant's argunments that the
wor k st oppage which resulted from M. Wrkman's verbal order at
11:50 p.m increased the | evel of potential hazards to m ners.
The work to clear the fall was apparently taking place throughout
the day shift of March 18, after the fall was initially reported
out, and it apparently continued during part of the evening
before the inspectors returned to the mne. Longwal |l supervisor
Weaver testified that difficulties were encountered in advancing
through the fall area because of the bad top conditions, and that
during the attenpts to advance and drop the shields, roof
materials were falling between the shields, and that the top
deteriorated further to the point where it fell in.

| take note of the fact that M. Conoway, who initially
reported the fall to the inspectors at the end of the March 18,
day shift, could only speculate as to the nmeasures being taken to
address the fall. He, |like the inspectors, did not go to the fal
| ocation after he reported it to them | quite frankly have
difficulty conprehendi ng why the inspectors, a shift foreman,
uni on wal karound representative, and conpany safety
representatives, all of whom apparently had some know edge at the
end of the shift that a roof fall occurred, chose not to go to
the fall area to investigate. Although | understand the |ack of
know edge as to whether or not the fall was "reportable" under
MSHA' s regul atory definition of a "reportable accident”, as |
stated during the course of the hearing, a roof fall, technically
"reportable" or not, can injure and kill people. Under the
circunstances, | believe that the inspectors, and m ne nanagenent
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as well, had an obligation to tinely follow up on the fall and to
conmuni cate with each other to ascertain the extent of the fal
and the necessary corrective action. Since they failed to do so,

I am not persuaded by their respective "finger pointing” and
attenpts to lay bl ane.

The contestant's assertions that the inspectors should have
reasonably known that closing down the section by a section
103(k) order was not necessary to protect the health and safety
of miners, and in fact exacerbated the situation because it
del ayed the mning through of the area are rejected. Wile it is
true that |Inspector Wrkman did not immediately go to the fal
area upon his return to the mne on Monday eveni ng before he
i ssued his verbal order, I find nothing in section 103(k), or in
MSHA' s policy, that requires himto do so. While | agree that a
vi ew of the scene before the issuance of the order nmmy have
enabl ed the inspector to make a nore precise and infornmed
judgenent with respect to the prevailing conditions, the fact
that he relied on the information supplied by the three nminers
does not warrant a conclusion that the order was inproperly
i ssued. Further, | believe that m ne managenent had nore than
anple tinme and opportunity to conmunicate with the inspectors and
to informthem of the measures being taken to address the fall
If they had pronptly done so, the order may not have issued.

Si nce managenent failed to comunicate further with the

i nspectors after the 4:00 p.m informal and rather equivoca
notice by shift foreman Conoway, it is in no position to
conpl ai n.

After careful consideration of all of the testinmny and
evidence in this case, | conclude and find that the facts and
circunstances concerning the roof fall, as known to the inspector
at the tinme he verbally issued the order, warranted the action
whi ch he took and reasonably support his judgnent that the order
was necessary to insure the health and safety of the mners unti
he was able to go to the fall |ocation and conplete his
i nvestigation of the roof fall incident. | further conclude and
find that the inspector acted properly and that the issuance of
the order was not an unreasonable or arbitrary abuse of his
authority and discretion. Accordingly, the contested order IS
AFF| RVED.

ORDER

In view of the foregoing findings and concl usions, the
contested section 103(k) Order No. 3116688, issued on March 18,
1991, 1S AFFIRMED, and the Notice of Contest filed by the
contestant 1S DENI ED and DI SM SSED.

CGeorge A. Koutras
Adm ni strative Law Judge



